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STATEMENT OF THE CASE
Nature Of The Case
Roberto Cuevas-Hernandez appeals from the district court's order denying
his Rule 35(a) motion for correction of an illegal sentence.

Statement Of The Facts And Course Of The Proceedings
Hernandez was convicted by a jury in 2002 of two counts of trafficking in
cocaine and two counts of trafficking in methamphetamine. (R., p.4.) The district
court sentenced Hernandez to 12 years with three years fixed for each count of
trafficking in cocaine, and 15 years with five years fixed for each count of
trafficking in methamphetamine, and ordered all four counts to run consecutively
with each other.

(R., pp.71-78.)

The procedural history of Hernandez's case

was explained by the district court, in its order on Hernandez's Rule 35(a)
motion, as follows:
On 1/9/03, Hernandez filed a notice of appeal of the
judgment of conviction. On 1/17/03, Hernandez filed a Rule 35
Motion.
That motion was denied on 2/12/03.
Thereafter,
Hernandez filed an amended notice of appeal on 2/21/03. The
judgment of conviction was affirmed by the Idaho Court of Appeals
on 1/30/04. On 9/25/09, the court received a letter from Hernandez
in which he requested to open a post-conviction relief claim. The
court opened a civil case, Twin Falls County CV 2009-4591, and
appointed counsel to represent Hernandez. After Hernandez failed
to present claims that could warrant relief, the court dismissed
Hernandez's claim on 1/12/12. On March 26, 2012, Hernandez
filed a second Rule 35 Motion in the underlying criminal case.
(R., p.71.)
Hernandez's Rule 35(a) Motion presented three grounds for claiming his
sentences were illegal:

(1) a violation of I.C. § 18-309 for failing to grant 272
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days of credit for each of the four counts of conviction, (2) I.C. § 19-801 and
LC.R. 7(e) were violated when the prosecutor amended the charges and
informed the district court he did not, and (3) I.C. §§ 19-1411, 19-1418 were
violated because the original charging information contained three offenses and
Hernandez was sentenced on four offenses. (R., pp.32-40, 66-69.) On April 3,
2012, the district court entered an order denying Hernandez's Rule 35(a) motion
without a hearing. (R., pp.70-76.) Hernandez filed a timely notice of appeal. (R.,
pp.91-94.)
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ISSUES ON APPEAL
Hernandez's five issues on appeal are set forth at page 2 of his
Appellant's Brief and due to their length, will not be repeated here.
The state rephrases the issue as follows:
Has Hernandez failed to establish any error in the district court's order denying,
without a hearing, his Rule 35(a) motion for correction of an illegal sentence?
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ARGUMENT

Hernandez Has Failed To Establish Any Error In The District Court's Order
Denying, Without A Hearing, His Rule 35(a) Motion For Correction Of An Illegal
Sentence
A.

Introduction
Hernandez challenges the district court's denial, without a hearing, of his

Rule 35(a) motion for correction of an illegal sentence. 1 In Hernandez's first and
second "claims" on appeal, he argues that the district court erred by failing to
give him pre-judgment credit for 272 days served in jail prior to his sentencing
hearing.

(Appellant's Brief, p.10.)

In his third and fourth appellate claims,

Hernandez contends the district court erred by failing to hold a hearing on his
Rule 35(a) motion (id., p.11 ), and his fifth claim alleges cumulative error (id,
p.12). Hernandez's arguments on appeal fail.
As the district court correctly concluded, the only cognizable claims in
Hernandez's Rule 35(a) motion for correction of an illegal sentence are those
that allege his sentence is illegal on its face. (R., pp.71-72.) Therefore, the only
issue properly before the district court was Hernandez's assertion that he should
have been granted 272 days of pre-judgment credit for time served on each of
his four trafficking counts.

(Id.)

The court correctly held that, under State v.

Hoch, 102 Idaho 351, 630 P.2d 143 (1981 ), Hernandez was not entitled to have
pre-judgment credit for time served be applied to more than one of his four
trafficking counts.

The court also acted within its discretion by holding that

Rule 35(a) reads, "The court may correct a sentence that is illegal from the
face of the record at any time."
1
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Hernandez was not entitled to a hearing on his Rule 35 motion because the law
on the issue of pre-judgment credit for time served is clear.

B.

Standard Of Review
A motion for credit for time served is, in effect, a Rule 35 motion to correct

an illegal sentence. State v. Rodriguez, 119 Idaho 895, 897, 811 P.2d 505, 507
(Ct. App. 1991 ). Where an appeal is taken from the denial of a motion to correct
an allegedly illegal sentence, the question of whether the sentence imposed is
illegal is one of law, subject to free review by the appellate court. State v. Hale,
116 Idaho 763, 779 P .2d 438 (Ct. App. 1989).

C.

Hernandez Has Failed To Show Error In The Denial Of His Rule 35(a)
Motion For Correction Of Illegal Sentence
The district court first determined whether it had jurisdiction to consider the

claims presented in Hernandez's Rule 35(a) motion for correction of an illegal
sentence.

(R., pp.71-72.) The court noted that a motion for correction of an

illegal sentence under Rule 35(a) "applie[s] only when the sentence, on its face is
illegal."

(R., p.72.)

The court further explained that such a motion "is not a

vehicle designed to reexamine the facts underlying the case to determine
whether a sentence is illegal; rather, the rule only applies to a narrow category of
cases in which the sentence imposes a penalty that is simply not authorized by
law .... "' (Id. (quoting State v. Clements, 148 Idaho 82, 86, 218 P.3d 1143,
1147 (2009)).
The district court correctly found, relying on Clements, that the only
cognizable issue presented in Hernandez's motion was "whether the sentence
5

imposed, itself, is illegal" - i.e., whether I.C. § 18-309 requires credit for time
served to be applied to all four of his consecutively running sentences." (R.,
p. 73.) The court further explained that the other claims "allege, in a way, that the
sentence was imposed illegally because of deficiencies in the court proceedings
leading up to the judgment of conviction" (R., p.71), and because those other
claims "were submitted far beyond the 120 days permitted" [under Rule 35(b)],
they could not be considered (R., p.72).
In reviewing the only cognizable issue presented in Hernandez's Rule
35(a) motion, the district court concluded that, contrary to his argument, he was
entitled to have his 272 days of pre-judgment jail time apply to only one of his
four consecutive trafficking sentences. The district court relied upon Hoch, 102
Idaho at 352, 630 P.2d at 144, in which the Idaho Supreme Court made clear
that I.C. § 18-309 does not allow pre-judgment credit for time served to be
applied to more than one sentence, even where the sentences are, as in
Hernandez's case, consecutive; the Court explained:
Hoch filed a motion for correction of sentence asserting that
I.C. § 18-309 requires that he be given 383 days credit on each of
the five year sentences, i.e., a total of 766 days.

A statute is to be construed in consideration of the reason for
the statute, its object and purpose and thereby ascertain and
render effective the legislative intent. See Lebrecht v. Union
Indemnity Co., 53 Idaho 228, 22 P.2d 1066 (1933). We hold that
the purpose of I.C~ § 18-309 is clearly to give a person convicted of
a crime credit for such time as he may have served prior to the
actual sentencing upon conviction. We find no intent of the
legislature that a person so convicted should have that credit
pyramided simply because he was sentenced to consecutive terms
for separate crimes.
6

Similarly, in State v. Hernandez, 120 Idaho 785, 792, 820 P.2d 380, 387
(Ct. App. 1991), the Idaho Court of Appeals applied the rationale of Hoch to
concurrent sentences, explaining:
However, we do not read I. C. § 18-309 to allow the defendant to
receive credit for more time than he has actually been in
confinement. Our Supreme Court has adopted the policy that a
defendant should not be allowed to "pyramid" his time when
consecutive sentences are imposed. The same logic applies to
concurrent sentences. . . . Therefore, we hold that the court
properly gave Hernandez credit for the 177 days spent in
presentence confinement, on each of the sentences imposed.
In sum, Idaho's appellate courts have determined that credit for time
served is not to be multiplied or "pyramided" for each offense, regardless of
whether the sentences are consecutive as in Hoch, or concurrent as in
Hernandez. In light of the Hoch and Hernandez decisions, Hernandez has failed
to establish that the district court erred in denying his motion for additional credit
for time served.
Last, Hernandez has failed to show any abuse of discretion in the district
court's denial of his Rule 35(a) motion without holding a hearing.

A Rule 35

motion "shall be considered and determined by the court without the admission of
additional testimony and without oral argument, unless otherwise ordered by the
court in its discretion." I.C.R. 35. "A Rule 35 hearing, if held, takes place after
the defendant has been accorded his right to be present at sentencing. Thus,
the sentencing judge may consider and decide the motion without any additional
testimony."
1993).

State v. Urias, 123 Idaho 751, 755, 852 P.2d 503, 507 (Ct. App.

The district court had discretion whether to allow oral argument and
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whether to allow the presentation of additional testimony. I.C.R. 35. The district
court correctly held in that regard:
Whether a hearing should be given on a Rule 35 Motion is up to the
discretion of the court. State v. Peterson, 126 Idaho 522, 525, 887
P.2d 67, 70 (Ct. App. 1994). Whether a sentence is illegal is a
question of law. State v. Josephson, 124 Idaho 286, 287, 858 P.2d
825, 826 (Ct. App. 1993). As this is a question of law and the law is
clear that pyramiding credit for time served is not only unnecessary
under I. C. § 18-309 but also impermissible, a hearing is not
necessary.
(R., p.74.)

The district court's properly exercised its discretion in denying

Hernandez's request for a hearing on his Rule 35(a) motion, which involved only
a question of law, and one that was clearly answered by the Hoch decision.
Hernandez has failed to show any abuse of the court's discretion.

CONCLUSION
The state respectfully requests this Court to affirm the district court's order
denying Hernandez's Rule 35(a) motion for correction of an illegal sentence.
DATED this 30 th day of October, 2012.
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